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PRACTICE GROWTH

Marketing in Podiatry: '
The Legalities

Know your do’s and don’ts.

BY LAWRENCE KOBAK, DPM, JD

h

t was not until 1982 that “mod-

ern” healthcare professionals

could legally advertise! That

was the year the United States

Supreme Court held that the
AMA’s prohibition on advertising vi-
olated anti-trust laws. After the de-
cision, the floodgates opened. How-
ever, there were and are restrictions,
both federally and from the individ-
ual states.

The FTC (Federal Trade Com-
mission) ruled that a medical ad-
vertisement must be both truthful
and not misleading, meaning any
claim must be “empirically sup-
ported”. State consumer protection
laws and medical boards can add
their own rules and regulations re-
garding advertising and marketing
restrictions.

Don’ts

It can be daunting to review and
digest the individual state restric-
tions on advertising. Each state has
its own laws passed by its legisla-
tures and its own medical boards
that promulgate their own rules and
regulations. In general, your adver-
tisements should not run afoul of
the following restrictions:

e Advertising false or misleading
success claims. An example of this
might be an advertisement claiming
that you have a 90% success rate
on a particular type of foot surgery.
Much depends upon the definition of
“success” used, and most ads do not
bother to define that word.

e Any type of guarantee con-
cerning a result is usually not al-
lowed. You cannot create unjus-
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tified expectations on the part of
the patient. While a practitioner
may tout themselves, their creden-
tials, and their efforts for their pa-
tients, they should not guarantee
an outcome. At the very least, a
plaintiff’s malpractice attorney will
jump on that guarantee, real or im-
plied, in front of a jury. Most state
boards will find a guaranteed result
as being unprofessional conduct
and act on it.

e Advertising unproven thera-
pies, such as therapy not approved

e Deceptive billing procedures that
might involve “accepting insurances”
and not collecting deductibles or co-
pays. “Creating” a diagnosis that is
covered by insurance is not allowed.
“Covering” a patient’s deductible is
not allowed.

e Jgnoring HIPAA considerations
and using unauthorized patient in-
formation as part of their advertis-
ing. Examples of this include treat-
ing a famous professional sports
figure and using their name without
their permission. You could say you

The FTC (Federal Trade Commission) ruled
that a medical advertisement must be both truthful

and not misleading.

by the FDA. Of course, not all treat-
ments come under the rubric of the
FDA.

e Distorting the services your prac-
tice offers to mislead or fool potential
patients. An example of this is adver-
tising a “new” type of bunionectomy,
not available anywhere else in the
state, except from you.

e Composing phony patient re-
views on social media is fraud. Do
not do this.

® Endorsing a treatment or
product, without evidence that it
works. An example of that would
be claiming to have a cure for
treating fungal nails with no actual
scientific evidence/studies to back
up the claim. “Snake oil” sales are
not permitted.
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are a particular team’s podiatrist, if
true. But violating patient privacy
while using social media can lead
to serious consequences. Be espe-
cially careful with your content on
social media.

e Falsifying or exaggerating
your credentials so that they are
misleading. For example, if you at-
tended a weekend lecture at Har-
vard University, you cannot imply
that you graduated from Harvard
University.

e Be very cautious about at-
tempting to convince your patients
to adopt your religious beliefs. More
than one state board found that at-
tempted religious conversion of pa-
tients was unprofessional. As there

Continued on page 84
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is a doctor/patient relationship, it has been found that
such an attempted conversion involves undue influence
on the patient.

e You cannot target at-risk patient populations
such as the disabled, or victims of pandemics, with
unsubstantiated promises. An example of this would
be advertising that your practice has a higher rate of
healing ulcerations on the lower extremity. Patient
testimonials alluding to this are usually held as unpro-
fessional. Some states even prohibit before and after
pictures.

Some states even prohibit before
and after pictures.

e Many state medical/podiatry boards have an “unpro-
fessional conduct” prohibition that covers many unethical
practices. An example of that would be salacious advertis-
ing or having people running around in bear suits. These
are two actual examples of advertising that were ruled
unprofessional by a state board.

Do (or Do Carefully)

Okay, now that you have seen what you cannot do
when it comes to advertising or marketing your practice,
let’s look at what is allowed:

e Accurately list your professional credentials. Certain-
ly, include any board certifications, residencies, hospital
privileges and professional schools that you graduated
from.

e List your address(es), business hours, social media
presence, phone numbers, and email address.

e DParticipate in presentations to local church or senior
groups. Health fairs also provide a forum for marketing
your practice in a professional fashion. However, there
cannot be a quid pro quo concerning obtaining patient
referrals from the local Knights of Pythias in exchange for
your financial support for the group.

e Let people know what you do! Remember that pa-
tient who missed their appointment because they went to
another doctor to treat their sprained ankle or fractured
metatarsal? That patient may not have been aware that
you treat those conditions. It is a good idea to have read-
ing material in your waiting room that alerts your patients
of the range of care your practice provides. Internally
market!

e Please do be involved in community improvement
projects, but from a business perspective. Promoting con-
troversial political opinions risks alienating a large part of
your potential patient base.

e When deciding where and how to spend your
marketing budget, you should use your internal data.
Each patient should be asked how they first came to
your office. Try to promote in a way that has already

Continued on page 85
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been successful for you. Advertising in the local Yellow
Pages these days may not be as valuable as it once was.
However, go by your own experience and instincts.

e Advertise, but be aware of certain restrictions as
to where you can advertise. If you recently left another
practice and are governed by various restrictive cove-
nants, you may not be permitted to “target” a particular
patient population. Let’s play that out. For example,
you will not be allowed to advertise in the church bul-
letin that is across the street from your former practice,
but you will be allowed to advertise in the city-wide
newspaper that also includes readers from that same
church—you just cannot target that area. If you prac-
ticed in a more rural area and the restriction involves an
entire county, then you might not be able to advertise
in a newspaper that targets that county. Consult your
healthcare attorney for specific legal advice.

e You will be inundated with offers to “participate”
in various Best Doctors awards. Often, it involves paying
money to obtain a Best Doctor rating. While sitting on
a plane, we have all read the Best Doctor ads in various
magazines, but we know that the “award” requires noth-
ing more than writing a check to the advertiser. While

Advertise, but be aware of certain
restrictions as to where you can advertise.

there may not be any professional discipline for such
ads, the ethics of obtaining this “credential” is dubious
at best.

e Another point: Pennysaver and coupon deals that
involve sharing a percentage of what is derived from the
advertising can be considered illegal fee splitting. If the
advertising medium gets paid a set amount for the ad,
and not a percentage, it should be alright.

e Your webpage and social media presence should be
informative and dignified. 1t is of the utmost importance
that it has updated content that might contain copies of
articles you have authored, lectures you are giving, and
any accomplishments of yours and your staff’s. The colors
should be distinctive. The amount of content per page
should not be overwhelming. (This is a common mis-
take.) The same is true for your PowerPoint presentations;
have your screenshot make a point, but it should not be
book length.

e [f you are advertising on television or radio, make
sure that your presenter speaks slowly and clearly, so
your message is easily understood. This is particularly
important when you choose to be your own presenter.
While little ditties can be distinctive when applied to
your telephone number, avoid demeaning songs and
presentations; think of obnoxious lawyer billboards or
the ever-present ads with attorneys fighting, rehearing
their case closings in their underwear, etc. You are a

Continued on page 86
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professional. If you want to be re-
spected as a professional, act like
one. The same advice goes for your
business card.

boss who employees want to work
for. Make them feel part of the suc-
cess of your practice. While you
cannot give them a percentage of
the office gross, you can reward
them for a job well done. Let’s call

If you want to be respected as a professional,

act like a professional.

e When patients are polled, one of
the best ways to obtain and keep new
patients is through your accessibility.
Consider using an online appoint-
ment system, and/or consider having
a certain time every day for patients
to reach you via the phone or text
message.

e Patients are usually impressed
when their staff talks well about
their boss: you. It must be sincere
and not sound forced. You will
achieve that by being the type of

this internal marketing. It can be
something as simple as pizza every
Wednesday.

e Some podiatrists have advertised
an evening hour of patient talk. Have
the ad invite your patients and inter-
ested future patients to your office
for various topics that interest you.
The public loves the intimacy of such
gatherings. Have some light refresh-
ments on hand. As your seating can
be very limited in your waiting room,
make sure that anyone coming calls

or emails ahead for a reservation.

There you have it. When it comes
to your advertising and marketing,
nothing works for everyone, so try
various things and see what works
for you. If you make sure you are
comfortable with the things that you
try, chances are your patients will be,
too. PM
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