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grains of sand on all the beaches.” 
Please note the unusual language. 
The letters went on to inform the 
candidates that they were under in-
vestigation but would be allowed 
to re-take the examination under 
heightened security. Each did. Both 
scored higher the second time!
	 It should be noted that both 
candidates were young, female, 
originally from developing coun-
tries, and brilliant. Neither had any 
record of prior cheating nor lying. 
One was in her first semester of 
pregnancy when she retook the ex-
amination. As part of the height-
ened scrutiny, she was given an em-
esis bag in case she had to regurgi-
tate. If either candidate needed to 

use the bathroom during 
the exam, they had to be 
escorted. In short, they 
both were subjected to a 
humiliating process, and 
they were each mortified 
but compliant.
	 After each of the can-
didates passed the second 
exam, they received an-
other letter telling them 
they were still under in-
vestigation. At this stage, 
the candidates, unbe-
knownst to each other, 
contacted the same law 
firm.
	 When the law firm 
analyzed the situation, 
very little relevant case 
law was found. What lit-

	 Several months ago, we took a 
closer look at AI, covering the use of 
it in insurance audits and medical re-
cord documentation. Let’s look now 
at several other “issues” concerning 
AI.

1) Definition
	 The definition of artificial intel-
ligence is using technology to per-
form tasks that, historically, only 
human intelligence could perform, 
such as identifying patterns and 
making decisions. Of course, com-
puter programs have been identi-
fying patterns and evaluating the 
results of EKGs for years. Most 
healthcare providers have relied on 
these reports while also conduct-
ing their own analysis 
of the peaks and waves 
of the electrical patterns 
generated by the heart-
beat and collected by the 
placement of the leads. 
Emerging AI tools cannot 
replace human physi-
cians, and “trust but ver-
ify” remains good advice 
for the future!
	 Although there is no 
universally agreed-upon 
definition of AI, it cer-
tainly involves analyzing 
data and preparing writ-
ten content. Is a computer 
using AI truly “sentient”? 
Is there an awareness and 
ability to feel and perceive 
things? These are debates 
for another forum.

2) The Case of Accused Fraud and 
Board Certification
	 AI uses programmed algorithms, 
sets of rules that the computer is 
programmed to follow while solv-
ing a problem or situation. Consider 
this real-life scenario. Within one 
month, a law firm was retained by 
two different candidates for Board 
Certification who were unknown 
to each other. Both had taken and 
passed the same examination. Both 
received virtually identical first let-
ters from the certifying board, and 
after careful analysis (read, AI anal-
ysis), it was found that the odds of 
each achieving the score they did on 
certain parts of the exam “were as 
unlikely as trying to calculate all the 

They range from fraud and Board Certification
to privacy issues and hallucinations.

Exploring AI's
Limitless Possibilities

BY LAWRENCE F. KOBAK, DPM, JD

Continued on page 40

LEGAL CORNER /
AI AND PODIATRY

podiatrym.com MARCH 2026  |  PODIATRY MANAGEMENT® 39



LEGAL CORNER

podiatrym.comMARCH 2026  |  PODIATRY MANAGEMENT®40

tle precedent there was insisted that 
the AI-generated “evidence”, which 
involved statistical analysis, was 
legally admissible. However, some 
actual, more concrete evidence of 

fraud or cheating still was needed. 
NONE existed.
	 The law firm decided to send 
strong letters notifying the certifying 
body that each physician was con-
templating legal action against the 
certifying board, with a rather long 
list of reasons. Within a month, each 
candidate received similar letters 
from the certifying body congratu-
lating them on achieving their newly 
obtained board certification.

3) Hallucinations
	 A hallucination is something that 
seems or appears real but is not. We 
have all heard about the lazy attor-
ney who waited until it was too late 
and submitted a motion with legal 
citations generated by an AI program, 

only for it to emerge that the cases 
cited in the motion were totally made 
up. The judge quickly realized what 
was going on. The attorney was in 
serious trouble.
	 The same can happen with med-
ical records and reports. While the 
software companies can “explain 
away” the hallucinations and how to 
correct them, this problem persists.
	 Just imagine if such a hallucina-
tion resulted in the incorrect diag-

nosis or treatment of a patient. Who 
is at fault? First, if a human being 
is harmed by this, it is an avoidable 
tragedy. Second, although the soft-
ware company may have liability, the 
physician or healthcare provider, as 
always, is legally and ethically liable 
for the care and treatment of their 
patients. That has not changed. Phy-
sicians must continue to review their 
reports and medical records, even (or 
especially) when they were generated 
by AI. They must review the prescrip-
tions and dosage recorded whether or 
not they choose not to dictate their 
records using AI, because dictation 
is not always transcribed accurately. 
The provider or hospital could be 
found liable for inadequate training if 
they’re improperly using AI.
	 Additionally, the manufacturer of 
the AI program might be found liable 
if there was a flaw in the program. 
That “flaw” might be extremely hard 
to find given the proprietary nature 
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prompt physicians to check in with a 
patient about how they are doing on 
the new medication you prescribed 
on the prior visit. The possibilities are 
truly limitless.

8) Analysis
	 With the proper program, AI can 
perform a detailed analysis of x-rays 
and scans. It can do the same for 
pathological analysis and analyzing 
culture and sensitivities. It is strong-
ly recommended that a competent 
human “double check” the AI find-
ings. AI can also alert you to vari-
ous contra-indications in using cer-
tain medications, or therapies on cer-
tain types of patients in various age 
groups, genders, ethnicities, etc. Some 
programs do this function so well that 
you must be wary of receiving too 
many warnings. Too many of these 
can give you warning fatigue, which 
might result in ignoring a valid contra-
indication that gets lost amid the noise 
of other warnings.

Conclusion
	 Prior to purchasing and using 
AI software, know why you want to 
use it. Know what you want it to 
accomplish. Sometimes its use will 
not be appropriate or helpful for your 
practice. Sometimes only certain uses 
are indicated. Do not pay for what 
you do not need. The key is to make 
AI work for you. We stand either at 
the first step up a mountain with a 
beautiful view, or on the precipice of 
something still mostly unknown. It’s 
probably a bit of both, and using AI 
responsibly will determine where it 
can lead you. PM

of AI medical software and the com-
plexity of its code. For now, at least, 
AI is seen as a tool that helps provid-
ers make diagnoses. But the provider 
of the medical care still has the pri-
mary responsibility.
	 There is software that will out-
line and issue a report of an attorney 
interviewing a client or potential wit-
ness, and the results it produces are 
truly remarkable. Similar software is 
available for physicians, but the re-
sults should still always be reviewed 
for completeness and accuracy.

4) AI and Privacy Issues
	 Many AI software packages being 
sold to healthcare providers record 
patient encounters that generate 
transcriptions and a comprehensive 

record of the examination/appoint-
ment. The software purports to “de-
lete” the recording within 30 days. 
However, we all know that not ev-
erything is truly, permanently deleted 
from a hard drive or storage media.
	 Providers also run into the prob-
lem of consent for the patient to have a 
conversation recorded. Does your office 
have written consent for each patient 
encounter? Does it need it? Many states 
require only one-party consent. The 
problem with that is, in any doctor’s of-
fice, medical assistants, RNs, secretaries, 
relatives, friends, etc. frequently go in 
and out of a treatment room. In states 
such as Florida, Maryland, Washington, 
Pennsylvania, Illinois, and California, 
all parties must consent. Is the AI-gen-
erated recording considered part of the 
medical record under HIPAA?
	 HIPAA applies in every state. Re-
gardless of where your practice is lo-
cated, it is best to obtain a consent 
from your patients if the software is 
recording the encounter, even if the 
recording is subsequently deleted. You 
can use this as a marketing opportu-
nity to demonstrate that your practice 

uses new technology and is concerned 
with accurate records and documen-
tation. As of this writing, Utah has a 
state law that requires such disclosure. 
When it comes to liability, the law has 
not caught up with technology.

5) Data
	 AI is dependent on data and lots 
of it. What if some of that data is out-
dated or biased? What if some of that 
data fails to recognize certain termi-
nology? Examples of that would be a 
program failing to recognize the sim-
ilarities between hallux valgus and 
bunion, hammertoe and digital flexion 
deformity, exostosis and osseous hy-
pertrophy. What if the definition of 
a term has evolved over time? Any 
physician attempting to read a med-
ical textbook written in 1926 might 
find themselves unable to square what 

they’ve learned with what the conven-
tional medical wisdom or terminology 
had been a century ago. Emergent AI 
presents similar potential pitfalls.

6) Personalized Patient Care
	 AI can create individualized and 
patient interactive educational pro-
grams that will aid the podiatrist 
and patient and adhere to treatment 
programs. It can also help enhance 
their efficacy, including via remote 
monitoring of the patient. You, as the 
podiatrist, see the patient for a short 
period of time. Imagine what can be 
gleaned by being able to monitor var-
ious physical functions all the time.

7) Administrative Duties
	 AI can streamline and improve 
administrative chores. It can be pro-
grammed to follow up with the pa-
tient concerning referrals, prescrip-
tions, and treatment. It will accu-
rately document such interactions in 
ways that often are lacking in one’s 
medical records. It can facilitate com-
munication with the patient’s other 
relevant healthcare providers. It can 
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It is best to obtain a consent from your patients 
if the software is recording the encounter, even if it is 

subsequently deleted.
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