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rofessionalism is the basis of

medicine’s social agreement

with society. The contractu-

al relationship between phy-

sicians and society demands
that the interests of patients be placed
above those of treating physicians.
It also obliges physicians to set and
maintain standards of competence and
integrity and to provide knowledgeable
and professional advice to society on
matters of health and well-being.! Phy-
sicians must act as a fiduciary to the
patient, which means they must place
the interests of their patients above all
competing interests.

The medical profession is being
challenged to meet its fiduciary respon-
sibilities by an eruption in technology,
fluctuating market forces, and evolving
duties in the ever-changing healthcare
delivery system. The exponential trans-
formations across an array of technol-
ogy and market changes make it a real
challenge for physicians to meet their
obligations to patients. Indeed, the
medical profession is confronted with
political, legal, and market forces that
challenge physicians to meet their fidu-
ciary responsibility to their patients.

The fundamental principles inher-
ent to physician professionalism in-
clude patient welfare; patient autono-
my; and elimination of discrimination
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in healthcare, whether based on race,
gender, socioeconomic status, ethnicity,
or religion. Market forces, societal pres-
sures, and administrative exigencies
must not compromise the principles
inherent in a true physician-patient
relationship. Physicians must be sin-
cere and trustworthy with patients and
empower them to make informed de-
cisions about their treatment options.
Patients’ decisions about their medical

e Integrity in dealings with patients;

e Respect of patient confidentiality;

e Preservation of appropriate per-
sonal and financial relations;

e Provision of access to the high-
est quality medical care;

e Equitable distribution of finite
resources; and

e Preservation of trust through
never succumbing to conflict of inter-
est for personal or financial gain.

Physicians must act as a fiduciary to the patient,

which means they must place the interests of their patients

above all competing interests.

care must be paramount, as long as it is
ethical for the physician to comply with
those decisions and they do not lead to
demands for care that is not appropri-
ate given the clinical presentation.?

This article describes physicians’
obligatory professional responsibili-
ties, their medical and legal fiducia-
ry obligations, and how employed
physicians caught in a web of ascen-
dant market fundamentalism may be
caught between the responsibility to
maintain patient primacy and their
own professional responsibilities.

Professional Responsibilities

The physician’s professional respon-
sibilities encompass all of the following:

e A commitment to professional
competence;

Lifelong Learning

Physicians must be devoted to
lifelong learning and maintaining the
knowledge and skills they need to pro-
vide standard-of-care medicine. Educa-
tion is crucial in the world of constant-
ly advancing medical knowledge. Ap-
propriate mechanisms must be in place
for all physicians to achieve this goal of
lifelong learning. All physicians should
pursue the opportunity for continuing
medical education services to maintain
the highest level of competence in their
area of practice.

Medical Informed Consent
Medical informed consent is es-
sential to a true patient-physician
partnership. Patients must participate
Continued on page 114

JUNE/JULY 2020 | PODIATRY MANAGEMENT




MEDICAL ETHICS

Professionalism (from page 113)

in the informed consent process to
understand the risk-benefit relation-
ship for the proposed treatment strat-
egy. This understanding is essential,
because patients often are psycholog-
ically regressed secondary to the re-
alization that they are confronting a

likely to arise when providing informa-
tion to persons acting on the patient’s
behalf when the patient is not mentally
competent to consent. All physician
conversations must be measured and
well thought through. The commit-
ment to confidentiality occasionally
may be trumped by overarching con-
siderations of public interest.*

Patients must participate in the informed consent

process to understand the risk-benefit relationship for

the proposed treatment strategy.

life-preserving procedure. Physicians
need to participate in the informed
consent process to provide patients
with the best treatment available by
sharing decision-making and limiting
any potential for liability.

Medical ethics, common law,
and, in many states, codified statu-
tory law mandate the informed con-
sent process. Physicians would be
prudent to be knowledgeable in these
areas of medical ethics, common law,
and statutory law. Physicians need to
understand that the consent process
is vital to the physician-patient rela-
tionship. Whenever patients are in-
jured as a result of medical care, they
should be informed immediately be-
cause failure to inform patients and
families compromises patient and
societal trust and confidence in the
medical profession. Reporting and
analyzing medical errors provides a
foundation for developing preven-
tion and improvement strategies and
equitable compensation to injured
parties.’ Reporting medical errors and
injuries is an integral component of
informed consent.

Patient Confidentiality
Safeguarding patient confidenti-
ality is imperative in today’s world of
widespread use of electronic informa-
tion systems for compiling and storing
patient information and data, and the
steadily increasing use of genomic in-
formation that may affect a patient’s
ability to obtain insurance and career
opportunities. The sanctity of the pa-
tient’s medical information must be
safeguarded. This issue is especially

The Physician-Patient Relationship

The physician-patient relation-
ship is inherently vulnerable because
illness causes patients to suffer emo-
tionally and become dependent on an
authority figure. Given the patient’s
intrinsic vulnerability and the de-
pendency that may arise, physicians
must remain aware of the importance
of never exploiting a patient sexually,
or for personal financial gain.

Continuous Quality Improvement
of Healthcare Delivery

Improving the quality of patient
care must be an essential core value

als, institutions, and systems respon-
sible for healthcare delivery. Physi-
cians, both individually and through
professional organizations, must take
the responsibility for assisting and
maintaining mechanisms to encourage
continuous improvement in knowl-
edge and quality of care. Collectively,
physicians must attempt to diminish
barriers to excellent and equitable
medical care. The objective of medical
care must be availability of uniform
and excellent standard-of-care medi-
cine across all demographics and so-
cioeconomic classes.

Just Distribution of Finite Medical
Resources

Physicians must ensure the just
distribution of finite medical resources.
Physicians must provide healthcare
that is based on judicious and cost-ef-
fective management of limited clinical
resources and healthcare dollars. The
physician’s professional responsibility
for equitable allocation of resources re-
quires conscientious avoidance of tests
and procedures that are unnecessary
and financially driven. The provision
of unwarranted medical services ex-
poses patients to risk and expense and
limits the available resources for others
in true need of those resources. Phy-
sicians and organizations—both “for

Safeguarding patient confidentiality

is imperative in today’s world of widespread use

of electronic information.

of every physician. Physicians must
be dedicated to continuous improve-
ment in the quality of healthcare pro-
vided to patients. This commitment
must entail not just maintaining per-
sonal clinical competence, but also
working collaboratively with all col-
leagues to increase clinical knowl-
edge, reduce medical errors, increase
patient safety, minimize overuse and
misuse of healthcare resources, and
optimize patient outcomes.
Physicians have an inherent duty
to participate in the development of
quality-of-care measures. Physicians
must be involved in the application of
quality measures to assess individu-
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profit” and nonprofit—have many op-
portunities where they could compro-
mise their professional responsibilities
by pursuing personal advantage.
Physicians have a duty to dis-
close conflicts of interest that arise in
their professional work. They have a
moral and ethical duty to disclose un-
ethical behavior of physicians, orga-
nizations, and physicians and organi-
zations acting in concert. Physicians
must participate in self-regulation,
including remediation and punish-
ment of physicians, administrators,
and organizations that fail to meet
professional standards.
Continued on page 116
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Fiduciary Responsibility of
Physicians

The word fiduciary derives from
the Latin word for “trust.” The cove-
nant of trust between the patient and
the physician is vital to the diagnos-
tic and therapeutic process. It is the
foundation of the physician-patient
partnership. To facilitate physicians
making accurate diagnoses and pro-
viding optimal therapeutic recom-
mendations, the patient must trust
she can communicate all relevant
information about an illness or inju-
ry without the physician divulging
confidential information. The fiducia-
ry relationship is based on accepted
codes of professional ethics.

Historically, the physician-pa-
tient relationship was understood
based on the principle of benevo-
lence, played out through the doc-
trine of medical authoritarianism.
Medical paternalism has been de-
fined as an action taken by one per-
son in the best interest of another
without that person’s consent. The
rationale was that the physician
alone possessed the knowledge and
experience needed to make a medical
decision. The idea was that it was
therapeutically counterproductive for
patients to understand their compro-
mised state of health and the risks
they faced because such knowledge
would jeopardize, limit, and retard
their recovery. Paternalism pervad-
ed the physician-patient relationship
until the middle of the 20th century.

Medical paternalism eventually
succumbed to notions of patient au-
tonomy as it was determined that
patients had the right to make their
own decisions. This has evolved to
the concept of shared responsibility,
in which the physician and the pa-
tient jointly exercise decision-making
authority.

In 1914, in Schloendorff v. Society
of New York Hospital, Justice Benja-
min Cardozo wrote, “Every human
being of adult years and sound mind
has a right to determine what shall
be done with his own body; and a
surgeon who performs an operation
without his patient’s consent commits
an assault.” His landmark decision
marked a radical shift toward recog-

nizing patients’ rights in the physi-
cian-patient relationship.

The increased recognition of civil
rights in the 1960s permeated and en-
hanced a range of individual rights,
including those of medical patients.
The courts ultimately endorsed the
position that a physician would be
liable if there was failure to obtain
informed consent before medical or
surgical treatment. In the seminal case
of Canterbury v Spence in 1972, the
court ruled that a physician has a duty
to disclose to a patient any material
risk associated with a proposed ther-
apy that a reasonable patient would
need to hear to make an informed
decision. The informed consent re-
quirement marked the turning point in
changing the definition of the physi-
cian—patient relationship from medical
paternalism to patient autonomy.

Today, the pendulum has swung

to form the basis of an intelligent
consent by the patient to the pro-
posed treatment.” Subsequent to this
ruling, informed consent became an
ethical and legal duty imposed upon
physicians throughout the United
States.

Informed consent, which initially
was considered a legal duty imposed
by the courts upon physicians, is
now considered a fundamental com-
ponent of healthcare that is incum-
bent upon and a universal obligation
accepted by physicians as part of the
doctor-patient covenant. Physicians
now have an ethical and legal re-
sponsibility to inform patients of the
potential material risks and benefits
of any proposed treatment before
obtaining that patient’s consent to
perform a medical procedure, with
the patient given the right to make
the ultimate decision on the ultimate

Proper healthcare decision-making and management

involve detailed communication and exchange of

information between patients and physicians.

to a position of shared decision-mak-
ing. Proper healthcare decision-mak-
ing and management involve detailed
communication and exchange of in-
formation between patients and phy-
sicians; in which the patient shares
his or her symptoms, concerns, per-
sonal goals, personal and family his-
tory, and lifestyle desires; and the
physician shares the risks, side-ef-
fects, alternative approaches to care,
and potential outcomes. This two-
way exchange represents a true phy-
sician-patient partnership.

Informed Consent in an Era of
Shared Decision-Making

Informed consent is a physician
obligation to the patient ethically,
morally, and legally. The term in-
formed consent was coined and ex-
plained in Salgo v. Leland Stanford
Jr. University Board of Trustees,
where a California Court of Appeals
declared in 1957 that “a physician
violates his duty to his patient and
subjects himself to liability if he with-
holds any facts which are necessary
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course of treatment. The duty of phy-
sicians to patients is ethically, moral-
ly, and legally sacrosanct. This duty
is a critical piece of the professional
responsibilities of physicians.?

When There is Too Much
Information

In a world exploding with med-
ical information through television
advertising and the vast array of tele-
communications now available, phy-
sicians must know how to respond to
informed patients. Physicians often
receive requests for treatments that
are not medically necessary from pa-
tients who have misinterpreted in-
formation they have found on the
Internet or derived from advertising.
Physicians should not lose sight of
their prime fiduciary responsibility
to promote and protect the best in-
terests of the patient, even at the risk
of losing revenue. The law empowers
physicians to say no to services that
are not medically indicated, an em-
powerment that serves society well.

Continued on page 117
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The Threat to Physician
Professionalism

The transformation in autonomy
experienced by physicians has been
the opposite of that experienced by
patients. Patients have experienced
a transition from paternalism to au-
tonomous decision-making, where-
as physicians have experienced a
transition from autonomy to conflict
as to who is their fiduciary. Physi-
cians today commonly practice as
employees of large corporate med-
ical organizations. Ascendant mar-
ket fundamentalism pressures the
physician to practice as a fiduciary
to the organization, not the patient.
Employed physicians report to busi-
ness-trained managers and may be
subject to contractual obligations
that threaten quality of care, patient
safety, and the professional and fi-
duciary responsibilities they owe pa-
tients. The MBA-degreed administra-

tors demand that physicians let the
demands of the marketplace trump
other goals, because they believe the
practices they learned in business
school apply equally to the practice
of medicine.

medical errors, unethical conduct,
and malfeasance. These confidenti-
ality clauses are in direct opposition
to the physician’s professional re-
sponsibility to improve the quality
of patient care. The commitment to

Physicians should not lose sight of their prime fiduciary

responsibility to promote and protect the best interests

of the patient, even at the risk of losing revenue.

In the new era of employed
physicians, numerous problematic
clauses in their contracts may affect
physicians’ abilities to meet their
professional duties and fiduciary
responsibilities.

Confidentiality Clauses
Confidentiality clauses in physi-

cian contracts often have the result

of hiding quality and safety issues,

quality must entail reducing all med-
ical errors, increasing patient safety,
minimizing overuse and misuse of
healthcare resources, and optimizing
patient outcomes.

Physicians have an inherent duty
to participate in the development of
quality-of-care measures and appli-
cation of quality measures to assess
individuals, institutions, and systems

Continued on page 118
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responsible for healthcare delivery.
The objective of medical care must be
the availability of uniform and excel-
lent standard of care across all demo-
graphics and socioeconomic classes.

Confidentiality clauses may inter-
fere with the mandates of professional
responsibility necessary to maintain
the fiduciary responsibilities inherent
in a physician-patient relationship.’

Incentive Clauses

Most physician contracts include
productivity incentives, and physi-
cians have been terminated for not
meeting these incentives, or for low
productivity. These clauses provide
inducements for activities that pri-
marily increase employer income and
tend to inspire over-treatment. These
incentive clauses are in direct oppo-
sition to the professional responsi-
bility that physicians must maintain
the just distribution of finite medical
resources. Physicians must provide
healthcare based on judicious and
cost-effective management of limited
clinical resources and huge financial
healthcare dollar deficits. The phy-
sician’s professional responsibility
for equitable allocation of resources
requires conscientious avoidance of
tests and procedures that are unnec-
essary and financially driven. The
provision of unwarranted medical
services exposes patients to risk and
expense and limits the available re-
sources for others in true need.*” In-
centive clauses put the just distribu-
tion of medical resources at risk.

Referral Restrictions

Referral restrictions may be re-
ferred to as “leakage control.” Many
physician contracts prohibit referring
outside the system, which may pro-
hibit appropriate referrals for partic-
ular patients, thus decreasing quality
of care. Many physician offices have
physician navigators who direct the
care of patients to specialists within
the health system and take control of
the referral away from the primary
physician. Contractual clauses that
prevent referral to the most skilled
and elite physicians directly interfere
with the professional responsibility
of physicians. Physicians must collec-

tively attempt to diminish barriers to
excellent and equitable medical care.
The objective of medical care must
be availability of uniform and excel-
lent standard of care across all demo-
graphics and socioeconomic classes.®

“Gag” Clauses and Termination
without Cause

Clauses that prohibit physicians
from revealing quality and safety

physicians, leaving those physicians
feeling powerless. The intransigence
of these organizations reflects their
sheer market dominance. This loss
of professional values and fiducia-
ry responsibility to the patient must
inspire physician medical/surgical
organizations to demand a return of
professional values and fiduciary re-
sponsibility to the patient. This may
require physicians to organize to col-

The ascendant market fundamentalism has

pressured physicians to become entrepreneurial

businesspersons rather than medical professionals.

problems, medical errors, unethical
conduct, and problems with elec-
tronic medical records that result in
healthcare quality issues and safety
issues directly interfere with a physi-
cian’s professional responsibility.
Termination without cause puts
physicians at extreme risk if they stand
up for professional responsibilities. Gag
clauses and termination without cause
are in direct opposition to a physician’s
professional responsibility.’

The Conundrum Physicians Face

Physicians are trapped between
professional responsibilities and con-
tractual obligations that limit their
ability to meet those professional re-
sponsibilities and their fiduciary re-
sponsibility to their patients. This
conflict is a manifestation of corpo-
rate medicine letting the demands of
the marketplace undermine the goals
of professional and fiduciary respon-
sibility of physicians.

The ascendant market fundamen-
talism has pressured physicians to
become entrepreneurial businessper-
sons rather than medical profession-
als. This shift in the physician’s fi-
duciary responsibility to the employ-
er rather than the patient threatens
quality of care, patient safety, and
physician professional values. It is
a daunting time for physicians, pa-
tients, and society. Managers of large
healthcare corporations may not be
willing to meaningfully negotiate the
most egregious provisions in the con-
tractual relationship with individual
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lectively bargain with uncompromis-
ing and unyielding employers. PM
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